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World War I was a period of intense nativism in the United Sates.  The Anglo-

Saxon majority in America viewed anything or anyone that was foreign as potentially 
subversive.  Citizens and residents with close links to a foreign ancestry faced a number 
of injustices as a result of their ethnic heritage.  Two of the most extreme measures taken 
to “protect” the United States against potential subversives were the Espionage and 
Sedition Acts.  The United States Supreme Court upheld these acts as necessary wartime 
measures.  The Supreme Court did not uphold other measures taken to ensure 
Americanization and loyalty passed on the heels of the War in ensuing years.  In a series 
of decisions in the 1920’s, the Supreme Court struck down various state laws that sought 
to instill loyalty in non Anglo-Saxons through strict educational restrictions.  The 
Supreme Court’s decisions in these cases partly reflected shifting public sentiment and a 
desire by the Court to protect civil liberties.  The Court also wanted to take advantage of 
the opportunity to reaffirm its two-decade trend of striking down social and economic 
regulatory legislation. 
 John Higham is author of the seminal work on nativist history in America up to 
1925.  In Strangers in the Land, Higham argues that nativism in America from 1860-
1925 was driven by anti Catholic sentiment, fear of foreign radicals, and a sense of 
Anglo-Saxon supremacy.  He defines nativism as “intense opposition to an internal 
minority on the ground of its foreign (i.e., “un-American”) connections.”1    Although 
Higham does a superb job tracing nativism in the United States up to 1925, he does not 
sufficiently examine the United States Supreme Court’s (USSC) response to nativist 
measures.  This paper attempts to explore the Court’s role in addressing nativist 
legislation enacted by state legislatures in the immediate post World War I years. 
 Nativism as a major force in the United States during the WWI era dated from the 
Haymarket Riot of 1886.  The riot led to the perception that anarchist immigrants existed 
in the U.S. and threatened the nation’s stability.2  Mixed into to the nation’s mood that 
was already a proverbial tender box after the Haymarket riot, the last decades of the 19th 
century and the first quarter of the 20th century witnessed an influx of “new immigrants” 
that hailed largely from Southern and Eastern Europe.  Anglo-Saxon Americans were 
uncomfortable with this rising tide of immigrants that were so different from their 
Western European, Protestant brethren; the “new” immigrants included Catholics, Jews, 
and Eastern Orthodox believers.3  Many Americans began to fear that the “new” 
immigrant would not assimilate and would pose a danger to the established order.4 
 The 1900’s provided a mild respite from nativist discrimination.  Higham 
describes that while discrimination may have declined in the decade, fear of foreigners 
did not.5  Therefore, the seemingly lessened hostility toward foreignness at the dawn of 
the Progressive Era was little more than a thin veneer that would rub off quickly in the 
face of a perceived foreign threat to the United States.  Indeed, such a threat materialized 
in the form of World War I.  One of the War’s obvious effects in America was the 
closing of the gate into America to immigrants.  In order to clamp down on immigration, 
a series of federal measures were passed such as the1917 Literacy Test, the 1924 
National Origins Act, and Hoover’s strict system of quotas.  The result of these measures 
was the near impossibility of anyone getting into the U.S. other than a small number of 
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Western Europeans.6  For those “undesirables” who had already slipped into the U.S., a 
heavy dose of Americanization was considered the cure to their “foreigness”. 
 The loyalty of German-Americans was constantly challenged during World War I 
and in the years immediately following the war.  American patriots irrationally found it 
their duty to question anything with even the mildest connection to the Kaiser.  The 
German language sadly fell into the cross hairs of these American patriots.7  This 
probably occurred in part because education professionals at the time viewed the English 
language as being the key aspect to Americanization.8  A 1919 scholarly article in 
Educational Review exhibits the provincialism that existed among many Anglo-Saxon 
educational professionals.  The author questioned the usefulness of teaching the “soiled” 
German language arguing “If culture alone is what we seek, that expert in English will 
suffice.”9     

Suspicion of German speakers led to a push at the Federal level to enact 
legislation restricting the teaching of German.10  In 1918, Senate Bill 4624 proposed to 
ban the teaching of German in District of Columbia schools and in any territory of the 
United States.11  Eventually, the Senate agreed to an amendment to a D.C. appropriations 
bill that restricted German in the District.  Not all Senators were pleased with the 
measure; Senator Gallinger of New Hampshire argued, “We can go too far in our 
prejudices sometimes.”12  His voice was nothing more than a lonely cry in the wilderness 
though.  More common were sentiments such as those of Senator Kenyon of Iowa, who 
exclaimed in debate on the amendment, “I think Germany should be branded as a world 
outlaw, and we should never have anything to do with her again as long as this Union 
lasts.”13 
 The vast majority of legislation restricting the use of the German language came 
from State legislators.  This is for the obvious reason that States were in charge of their 
educational systems, as is still true today.  Nebraska in particular provides an excellent 
case study into nativist legislation, because its statute on foreign languages was the basis 
for the crucial Supreme Court decision in Meyer v. Nebraska (1923).14  During the War, 
the Nebraska State Council of Defense led a charge calling for German Language 
restrictions in the state.15  The demand would most likely have sounded similar to the 
demand of the Council of Defense in Victoria County, Texas in 1918: 

As a high evidence of patriotism and love for those tenets 
of freedom for which our sons are dying we call upon all 
loyal Americans to abandon the use of the German 
language, in public and private, as an utmost condemnation 
of the rule of sword.16 

 
Proponents of language restriction ultimately achieved their goal in Nebraska, and the 
state legislature passed the Siman Act in 1919.  The act banned the teaching of foreign 
languages to students who had not completed the eighth grade. 
 In 1920, Robert Meyer, a teacher at Zion Parochial School, was fined for violating 
the Siman Act by teaching a young boy.  Meyer decided to challenge the constitutionality 
of the statute, and his case ended up before the USSC.  The USSC ruled the Siman Act 
unconstitutional.17  In Justice McReynolds opinion, he explained that the act violated the 
14th Amendment constitutional guarantee of liberty to Meyer, the student, and the 
student’s parents.18  The justice explained: 

 2 



The established doctrine is that this liberty may not be 
interfered with, under the guise of protecting the public 
interest, by legislative action which is arbitrary or without 
reasonable relation to some purpose within the competency 
of the state to effect.19 

McReynolds relied on substantive due process to strike down the Nebraska statute.  The 
ruling was very much in line with the Court’s wariness at the time of social and economic 
regulatory legislation.20  The case was more than another example of substantive due 
process though; cultural conservatives view the ruling today as the foundation of parental 
rights, and others call the ruling the first ever civil liberties victory.21 
 The Nebraska Siman Act demonstrates that the end of World War I did not mark 
the end of nativism.  The Bolshevik revolution in Russia and the Palmer raids actually 
ensured that nativism would be prolonged.  In Oregon, nativism manifested itself after 
the War in discrimination against Catholics.  The Ku Klux Klan controlled politics in the 
state, and their plan was grounded in “100% Protestantism” and the simple slogan “Down 
with the Pope and the Catholic Church.”22  One statutory measure the Klan pushed 
through the state House took this to the extreme: the law required the Catholic chaplain 
from the state penitentiary to be fired, it prohibited the wearing of any Catholic garb in 
State schools, and it ended the ecclesiastical privilege of sacramental wine for 
Catholics.23  The most controversial anti-Catholic measure was a 1922 statute that 
required all children between eight and sixteen to attend public school.24  This measure 
sought to force the parochial schools in the state to shut down. 
 The Oregon statute requiring public school attendance went before the USSC in 
1925.25  In the Court’s decision, Justice McReynolds wrote that the statute was not 
constitutional based on the Meyer Doctrine.  The justice explained, “The Act of 1922 
unreasonably interferes with the liberty of parents and guardians to direct the upbringing 
and education of children under their control.”26  McReynolds also posited the notion that 
a child is “not a mere creature of the state,” thus adding the Pierce decision to the ranks 
of cases forming a basis for parental rights.27 
 Nativist legislation even found its way to one of the most western U.S. territories.  
In 1920, the territorial legislature of Hawaii enacted a law that meant to effectively shut 
down all of the foreign language schools on the island.  Before the statute went into 
effect, Hawaii boasted 163 foreign language schools totaling 20,000 pupils and 300 
teachers.28  These schools were only supplemental places of instruction.  The pupils of 
the foreign language schools all attended some other school taught in English.29  In 
passing the 1920 act, the territorial legislature explained that the statute was necessary “in 
order that the Americanism of the pupils may be promoted.”30  One proponent of the 
legislation argued that the act was “in the interest of the children.”31  This was, of course, 
a bitter pill to swallow for many parents with children in the school, a majority of 
Japanese descent, who had hoped that their children could learn the native tongue of their 
ancestors. 
 The affected Japanese-Americans were set to endure the legislative enactment 
until they learned of the Meyer ruling.32  The outcome of that case gave the Japanese-
Americans the confidence they needed to press forward with a legal challenge - they filed 
suit in the Supreme Court.33  Ultimately, the USSC, in similar fashion to the Meyer and 
Pierce decision, struck down the xenophobic legislation.  Justice McReynolds, by this 
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time an old pro at writing such rulings, argued in Tokushige that  “The Japanese parent 
has the right to direct the education of his own child without unreasonable restriction; the 
Constitution protects him as well as those who speak another tongue.”34  In this ruling, 
McReynolds and the court made pointed reference to both the Meyer and Pierce rulings 
as examples of precedent.35  
 The Meyer, Pierce, and Tokushige cases all dealt with statutes that were publicly 
supported in their inceptions.  In light of this fact, it is interesting that the public response 
to all three rulings was generally favorable, especially in light of the fact the rulings came 
back well under a decade after each statute was passed.  For example, when the Meyer 
ruling came down, The Washington Post said the decision “would be hailed by every 
right-thinking person as another vindication of liberty which the Constitution and the 
amendments thereto guarantee.”36  Following the Pierce decision, The New Republic 
declared, “The Oregon decision, like its Nebraska forerunner, in and of itself, gives just 
cause for rejoicing.”37  The Outlook approved of the Pierce decision as well, and it called 
the Oregon statute a “preposterous idea.”38  In response to the Tokushige ruling, the 
Syracuse Post-Standard opined “these Japanese and other schools are not to be 
considered seditious because they operate independently of the public-school system.”39  
 These editorial responses suggest a shift in public sentiment from the immediate 
post war years to the mid 1920’s that may have been a crucial factor in persuading the 
Supreme Court to strike down the state laws.  Although the Justices did not leave a record 
of their decision making process, they would have undoubtedly been aware of public 
opinion on the matter.  The nativist statutes received significant national attention.  In 
addition to the impact the shift in sentiment had on the public, it is interesting to explore 
what caused the shift itself.  In a 1923 Outlook Magazine article, the author suggested 
that the immediate post War frenzy to attack any “foreignness” was a result of World 
War I ending too early.40  The article posits the theory that with nobody to fight, 
unsatisfied Anglo-Saxon Americans turned inward to attack foreigners within its own 
borders.  Noted 20th century American historian Arthur Link would probably agree with 
the statement, as he highlights in American Epoch that all postwar period in the U.S. have 
been full of partisanship and tension that have led to undesirable events.41  Scholars today 
now posit that the post War nativist frenzy may have died down thanks to a roaring 
economy and a general return to “normalcy” that took peoples’ minds off the matter. 42  
 It would be naïve to consider a shift in the public mood as the sole reason for the 
Supreme Court’s decision.  After all, American legal history is replete with instances in 
which the Supreme Court went against the majority opinion in America.  The New 
Republic in 1925 leads one to conclude that the Supreme Court may have had an ulterior 
motive in striking down the state legislation described in Meyer, Pierce, and Tokushige.  
Arguing that the definition of “due process” was as malleable as clay to the Court, the 
New Republic pointed out that the rulings to protect foreigners and Catholics had come at 
a high price.  Namely, at the cost of the “The New York bakeshop case, the invalidation 
of anti-trade union laws, the sanctification of the injunction in labor cases,” and “the veto 
of minimum wage legislation.”43  The New Republic suggests that the Court struck down 
the measures as a means to reaffirm its veto power over state legislation that went too far 
in the Court’s opinion.  This suggestion is not impossible to imagine given the 
conservative nature of the Court in the first third of the twentieth century.   
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 William G. Ross has addressed the issue of the Court’s motives in recent legal 
scholarship.  He notes that the decision in Meyer and Pierce had something to offer to all: 
a strike against nativism for ethics, protection of human rights for liberals, and a warning 
that the USSC could curb state power for economic conservatives.44  In the case of 
Meyer, and this interpretation could be applied to all three cases discussed in this paper, 
Ross concludes that it’s a Janus-faced decision – both an affirmation of the old doctrine 
of substantive due process and a new theory of personal freedom protection.45  In light of 
this analysis, combined with evidence from the era, it is reasonable to argue that the 
Court’s motives were probably neither entirely the result of public sentiment, nor entirely 
a selfish desire to make a point to state legislatures.  The Court most likely saw a chance 
to make both a stand for civil liberties that were grossly violated during and after World 
War I and to reaffirm its supremacy over economic and social regulation that it felt went 
too far.  These two factors combined with the public sentiment created a confluence of 
factors for the Court that led to opinions that would have been optimal in its eyes. 
 The history of immigration in America proves that the U.S.’s relationship with its 
sons and daughters of foreign ancestry has been far more complicated than Israel 
Zangwill’s melting pot metaphor suggests.  Too often, as highlighted by the treatment of 
the American Indians, the writings of Madison Grant, or the legislative restrictions on 
“foreignness”, for example, America has been unwilling to allow those of foreign 
ancestry to slowly “melt” into America.  Looking once again at Higham’s theory of the 
driving forces behind nativism in the U.S. (anti Catholicism; fear of radicals; Anglo-
Saxon superiority), one sees them demonstrated in all three statues contested in the 
Meyer, Pierce, and Tokushige cases.  Ultimately, the Supreme Court reflected a shifting 
public sentiment in American, and its decisions played a decisive role in legally affirming 
a slackening of this nativist mood in America.  Although the motive of the Court may 
have been more than a mere altruistic defense of civil liberties, its rulings in the three 
cases sent a clear message that the peak of nativism reached in America was over. 
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